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IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

( Sacr anment o)

THE PEOPLE, 025458
Plaintiff and Respondent, (Super. Ct. No. 95F07383)
V. OPI NI ON ON RETURN

FROM SUPREME COURT
LEBARRON KEI TH W LLI AMS,

Def endant and Appel | ant.

A jury convicted defendant Lebarron Keith WIIians of
assault with a firearmon Gegory King (Pen. Code, § 245, subd.
(a)(2)) and found he personally used a firearmin the conmm ssion
of the offense (Pen. Code, § 12022.5, subd. (a)(1)).! The jury
deadl ocked and a m strial was declared on two counts of assault
with a firearm (on King’ s sons) and one count of discharging a

firearmat an occupi ed vehicle (Pen. Code, 8§ 246). Inposition

1 Undesignated statutory references are to the Penal Code.




of sentence was suspended and def endant was pl aced on probation
for five years on the condition he serve nine nonths
i ncarceration.

I n a decision rendered Decenber 9, 1998, this court
reversed the judgnent of conviction on the ground the jury was
not properly instructed on the nmeani ng of assault pursuant to
former CALJIC No. 9.00 (1994 rev.), an elenent in the offense of
assault with a firearm (Pen. Code, § 245, subd. (a)(2)). The
Suprenme Court granted review and by a decision, filed August 23,
2001, reversed the judgnent of this court and remanded the case
for further proceedings consistent with its opinion in People v.
WIllianms (2001) 26 Cal.4th 779.

W will affirmthe judgnent.

FACTS

King marri ed Deborah Ni chol son in Septenber 1989. They
di vorced 13 days later after King was sent to prison. Follow ng
his release fromcustody, they resuned their sexual relationship
and lived together a portion of the time. Beginning in 1992,

Ni chol son al so had a sexual relationship with defendant. In
| ate 1994, she gave birth to a child but she did not know which
of the nmen was the father.

Def endant and Ki ng were antagoni sts conpeting for
Ni chol son’s favors. They had several confrontations, at |east
one of which developed into a fist fight. On another occasion,
King pretended to aim a handgun at defendant as he was | eaving

Ni chol son’ s apart nent.



On August 5, 1995, King tel ephoned N chol son several tines
to confirmtheir plan to go skating with his teenage sons and
her baby. However, defendant was with Nichol son at the tine.
Each tinme King called, N cholson told himshe was busy.
Eventual | y she unpl ugged the tel ephone.

Shortly thereafter, King and his sons drove in his smal
pi ckup truck to Nicholson’s apartnent. King parked at the curb,
right in front of her house. A 15-foot |awn separated the
sidewal k fromthe house. King noticed that defendant’s pickup
truck was parked in the driveway.

King went to the front door and knocked. Wen no one
answered, he returned to his truck and got sone paper and a pen.
He wote Nichol son a note which he placed by the front door. He
t hen wal ked back toward his truck.

Def endant answered the door and yelled out to King, “Wat
are you doi ng here?” Defendant returned briefly to the inside
of the apartnent, put on a shirt, opened the front door and
wal ked outside toward his truck. By this tinme, King had
returned to his own truck and was standing next to it. H's sons
wer e standi ng nearby. Defendant unl ocked and opened his truck,
retrieved a shotgun from behind the seat and | oaded two shot gun
shells. King told his sons to get into his truck; he attenpted
to do likewise. As King entered the truck, defendant fired one
shot which hit its right rear tire. King drove away. Defendant
left soon after.

Def endant was arrested on August 23, 1995. A |oaded 12-

gauge shotgun was found behind the seat of his truck.



Def endant testified to the ongoing hostility between
hi msel f and King. King had nmade physical and verbal threats
toward defendant and N chol son. King had told defendant he
intended to kill him N cholson also described acts of violence
by King. During argunents he spat on her tw ce and once ri pped
her bl ouse. He frequently sat outside her apartnent and stal ked
her. He once wote graffiti on her walls. On another occasion
he choked her. About a week before the assault in this case, he
| eft a message on her answering machine stating he was going to
“bring” her and defendant *“down.”

On the date of the incident, King announced his presence at
Ni chol son’ s apartnent by banging loudly on the door. Defendant
t hought “sonmebody was trying to kick the door in.” Through the
peephol e he saw that the banger was King, who had since
retreated and was kneeling on the opposite side of his truck.
In light of the previous threats, defendant felt threatened by
King's behavior. He believed King had a gun. Defendant was
concerned for his safety and the safety of N chol son and the
baby.

King yell ed at defendant, “You better get your gun.”
Def endant did so. He had a good view of the bed and cab of
King’s truck; there was no one inside. Wen defendant fired his
shot, King was outside the truck approximately one and one-hal f
feet away. Defendant did not see either of King s sons until
after the shot was fired. Defendant testified he fired the
shotgun as a warning shot, without intending to hit King or his

sons. Defendant did so in order to protect hinself, Ni cholson



and the baby. The shotgun pellets struck the truck’s rear wheel
wel | because “[t]hat’s because where [he] ained the gun.”

Ni chol son testified that, before the shooting, King taunted
def endant, seemingly to goad himinto using the weapon. After
defendant fired the shot, King had a smrk on his face.

DI SCUSSI ON
I

In People v. WIlians, supra, the Supreme Court held that,
al though the instruction given on assault (former CALJIC
No. 9.00) did not wholly conformto the definition of assault it
di scerned in section 242, “any mnor anbiguity in the
i nstruction was harm ess beyond a reasonabl e doubt.” (26
Cal.4th at p. 790.) It reversed the contrary judgnment of this
court. Accordingly, it remains only for us to decide the issues
not resolved by the Suprenme Court.

I

Def endant contends the trial court abused its discretion by
excluding the specific facts of King's 1984 assault of his then-
girlfriend who was attenpting to end their relationship. W are
not persuaded.

Backgr ound

Prior to trial, defense counsel nade an in limne notion to
admt King' s 1984 conviction of assault with a deadly weapon.

He al so sought to introduce the victinis testinony as to the
facts of the assault. Defense counsel represented that the
victim M. Jasper, had been romantically involved with King but

had wanted to termnate the relationship. This angered King



such that he ramred Jasper’s car three tines with his own.
Jasper’s car was wecked and she was admtted to a hospital. At
the tinme of this offense, Ni cholson knew of the prior incident.
However, defendant candidly admtted he did not know of the
incident. Defense counsel inforned the court that Jasper was
reluctant to testify regarding the assault and intended to
refuse to testify.

The trial court ruled it would not permt defendant to
“call Jasper for painting a nuddy picture of a twelve-year-old
i ncident unknown to [defendant], and therefore, not part of his
reasoni ng process, unknown except insofar as it came to his
attention by way of discovery out of this incident.” The court
expl ai ned the issue posed “a cl ose question on relevance,” in
I ight of Evidence Code section 1103, but the evidence’s
“stal eness” and “it’s not being known to [defendant]” warranted
excl usi on under Evi dence Code section 352.2 The court stated
def endant could “explore fully” the rel ati onshi ps between
def endant, King and Nicholson, and it denied the People’ s notion

to sanitize the prior conviction, “so that the question can

2 Further statutory references are to the Evidence Code.

Section 1103 provides in relevant part: “(a) In a crimnal
action, evidence of the character or a trait of character (in
the form of an opinion, evidence of reputation, or evidence of
specific instances of conduct) of the victimof the crinme for

whi ch the defendant is being prosecuted is not made i nadm ssible
by Section 1101 if the evidence is: [f] (1) Ofered by the

def endant to prove conduct of the victimin conformty wth the
character or trait of character.”



properly be, ‘Wre you convicted in 1984 of assault with a
deadl y weapon?’”

During the prosecution’s case-in-chief, King admtted he
had been convicted of assault in 1984, accessory to burglary in
1985, and possession for sale of narcotics in 1989.

Anal ysi s

Def endant contends the “evidence that King had violently
attacked a former girlfriend because she was trying to end their
rel ati onship showed that he had a disposition for violence
toward former female relationships.” Defendant clains this
evi dence supported his argunents that King later acted violently
toward N chol son, and that defendant “knew of King s violent
past and feared that on [the day of the offense King] was com ng
over to Nicholson's residence to commt violent acts upon”
def endant, Ni cholson or both. W are not persuaded.

““To justify an act of self-defense for [an assault charge
under Penal Code section 245], the defendant nust have an honest
and reasonable belief that bodily injury is about to be
inflicted on him [CGtation.]’ [Ctation.] The threat of

bodily injury nust be immnent [citation], and any right
of self-defense is |limted to the use of such force as is
reasonabl e under the circunstances. [Ctation.]'” (People v.
Mnifie (1996) 13 Cal.4th 1055, 1064-1065, orig. italics.)

The reasonabl eness of the defendant’s use of force is
eval uated objectively, fromthe viewpoint of a reasonabl e person

in the defendant’s position and with simlar know edge. The

jury nmust consider all the facts and circunstances in



determ ni ng whet her he acted in a manner in which a reasonabl e
man woul d act in protecting his owm |life or bodily safety.
(Peopl e v. Hunmphrey (1996) 13 Cal.4th 1073, 1082-1083.)

““A person claimng self-defense is required to “prove his
own frame of mnd,” and in so doing is “entitled to corroborate
his testinony that he was in fear for his life by proving the
reasonabl eness of such fear.” [CGtation.]’” (Mnifie, supra,
13 Cal.4th at p. 1065.) “[T]he defendant is entitled to
consider prior threats, assaults, and other circunstances
relevant to interpreting the attacker’s behavior.” (People v.
Aris (1989) 215 Cal.App.3d 1178, 1189, di sapproved on ot her
grounds in Hunphrey, supra, 13 Cal.4th at p. 1089.)

Al t hough defendant knew generally of King s violent past,
he admitted at trial that he did not know specifically of King' s
assault on Jasper. As the trial court recognized, an assault
unknown to defendant does not aid in evaluating the
reasonabl eness of his use of force, since such eval uation nust
be made fromthe viewpoint of a reasonable person with know edge
simlar to defendant’s. (Hunphrey, supra, 13 Cal.4th at
pp. 1082-1083.) Defendant sinply could not have feared King
based on a specific incident of which he was unaware.

Even if King's prior assault was relevant to show his
character for violence within the neaning of section 1103, and
t hus was circunstantial evidence of his |ater violence toward
Ni chol son, it remained subject to ordinary evidentiary rul es

i ncl udi ng section 352.



“Under Evi dence Code section 352, the trial court enjoys
broad discretion in assessing whether the probative val ue of
particul ar evidence is outweighed by concerns of undue
prej udi ce, confusion or consunption of time. [Citation.]

Were, as here, a discretionary power is statutorily vested in
the trial court, its exercise of that discretion ‘nust not be

di sturbed on appeal except on a showi ng that the court exercised
its discretion in an arbitrary, capricious or patently absurd
manner that resulted in a manifest m scarriage of justice.
[Ctations.]’ [Gtation.]” (People v. Rodrigues (1994) 8
Cal . 4th 1060, 1124-1125, orig. italics.)

W find no abuse of discretion. The trial court admtted
evi dence of King' s 1984 assault conviction and excluded only the
underlying facts. Because those facts could be proved only
through the testinony of a reluctant witness, and offered only a
stale glinpse at King’s behavior with a different woman, the
trial court could find the evidence' s probative val ue was
slight. On the other hand, the evidence tended to evoke an
enotional bias against King as an individual based on an
i nci dent which had very little effect on the issues. (People v.
Karis (1988) 46 Cal.3d 612, 638; People v. Yu (1983) 143
Cal . App. 3d 358, 377.) Under these circunstances, the trial
court could find the evidence s probative val ue was outwei ghed
by its prejudicial effect. (Rodrigues, supra, 8 Cal.4th at

pp. 1124-1125.) There was no error.



L1

Defendant contends the trial court failed to instruct the
jury sua sponte on the | esser included offense of sinple
assault. He reasons that, “[i]f the jury believed [him when he
testified that he was sinply firing a warning shot, not aimng
at King to harmhimand his children, then it could have
concl uded that his conduct anmpbunted to sinple assault.” W are
not convi nced.

“IA] trial court nust, sua sponte, or on its own
initiative, instruct the jury on | esser included offenses ‘when
t he evidence raises a question as to whether all of the elenents
of the charged offense were present [citation], but not when
there is no evidence that the offense was | ess than that
charged.’” (People v. Barton (1995) 12 Cal.4th 186, 194-195,
quoti ng People v. Sedeno (1974) 10 Cal.3d 703, 715, fn.

omtted.)
The evi dence was susceptible to two interpretations. 1In
the People’'s view, defendant assaulted King with a firearm 1In

defendant’s view, he fired a “warning shot” in a justifiable act
of self-defense. |In that scenario, there is no offense at al
and thus no “*offense . . . less than that charged.”” (Barton,
supra, 12 Cal.4th at p. 195.) Because defendant never assaulted
King without using the firearm instructions on sinple assault
were not required.
|V
Def endant contends the trial court’s definition of

reasonabl e doubt, as enbodied in CALJIC No. 2.90, “permts a

10



finding of guilt on a | esser show ng than required by the due
process clause.” W disagree.

Def endant’s argunent is contrary to several appellate
deci sions, including People v. Barillas (1996) 49 Cal . App.4th
1012, 1022, People v. Carroll (1996) 47 Cal.App.4th 892, 895-
896, People v. Hurtado (1996) 47 Cal. App.4th 805, 815-816,
People v. Tran (1996) 47 Cal. App.4th 253, 262-263, People v.
Li ght (1996) 44 Cal.App.4th 879, 884-889, and People v. Torres
(1996) 43 Cal . App.4th 1073, 1077-1078. On the basis of these
authorities, we too reject the argunent.

DI SPCSI TI ON

The judgnent is affirned.

BLEASE , Acting P.J.

We concur:
DAVI S , J.
RAYE , J.
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